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Enpl oyer,

Petitioner.
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CEQ S ON AFFIRM NG O SM SSAL G- HLECTI ON
GBIECTI ONS AND CERTI FI CATI ON GF  REPRESENTATI VE

This case is before the Agricultural Labor Rel ations Board

(ALRB or Board) on a request for reviewfiled by VO\M Farns ( Epl oyer) of

t he Executi

ve Secretary's attached order di smssing the Enpl oyer's

el ection objections intheir entirety. The tally of ballots fromthe

el ection conducted on August 17, 1995, showed the follow ng results:

Lhited FarmVWrkers. . ............. 332
No Lhion ............. ... ......... 50
Lhresol ved Chal | enged Bal l ots. . ... __8
Tot al 390

h August 24, 1995, the Enployer tinely filed objections to

the election wth the Executive Secretary of the Board. Onh Septenber 5,

1995, the Executive Secretary issued his Notice of O smssal of Hection

(bj ecti ons,

finding that the objections and supporting evidence failed to

establish a prina facie show ng that the el ecti on was not conducted

properly or that there had been preel ecti on msconduct which interfered

wi th enpl oyee free choice and affected the results of the el ection.



O Septenber 13, 1995, the Enployer filed its Request for
Revi ew of the Executive Secretary's Oder O smssing Hection (bjections
wth the Board. The Enpl oyer's request for review does not present any
argunent or analysis responding to the Executive Secretary's dismssal,
but states nerely "the Conpany hereby requests the Board to reviewthe
order of the Executive Secretary, including his denial of a hearing on
the objections.” The Request's only further content is a listing of
docunents that were originally filed wth the Executi ve Secretary in
support of the (bjections, and those requi red by Board Regul ati ons
section 20393(a)(2) through (5) (Cal.Qode of Regs., tit. 8, sec.
20393(a)) (the representation petition, tally of ballots, objections and
supporting decl aration of Seven D Nel son, notice of election, Executive
Secretary's Oder Osmssing (bjections, Proof of Service).

Board Regul ati ons section 20393(a) creates the procedure for
requests for review of Executive Secretary-di smssals and requires that
"[t]he request shall set forth wth particularity the basis of the
request. . .”!

The Enpl oyer's Request for Review of the Executive Secretary's
Qder fails to address the Executive Secretary's findings and anal ysi s at

all, and certainly not wth particularity. The Epl oyer nade no effort

to specify grounds

. The same "wth particularity" |anguage appears in Regul ations
section 20220(a), requiring that conplaints "“specify wth particularity"
the conduct alleged to constitute an unfair |abor practice.

21 ARB No. 9 - 2-



for overruling the Executive Secretary beyond refiling its objections and
singl e supporting declaration. Mreover, Board Regul ati ons section
20393(a) states that the request for review shall be acconpanied by " (1)
the evidence and | egal argunents whi ch the party seeking revi ew cont ends
support the request.” The only evidence submtted is the five page

decl arati on of Enpl oyer General Manager Steven D Nel son. The only
nmaterial that could be said to constitute "l egal argunents" is the copy
of the el ection objections thensel ves, which cites no authority other
than Regul ati ons section 20900, whi ch governs the nunber and
identification of organi zers taking access to an enpl oyer's property.

As a consequence of the Enpl oyer's non-conpliance wth our
regulation, it has shown no reason for us to change the Executive
Secretary's action. The Executive Secretary's extensive anal ysis of
the objections on its face shows no deficiencies, and the Request for
Review fails to devel op or denonstrate any reason for us to disturb
the Executive Secretary's di smssal.

Accordingly, the Board affirns the Executive
Secretary's dismssal of the Enpl oyer's objections petition and certifies
Petitioner, Uhited FarmVWrkers of Anerica, AFL-A Q as the excl usive

representati ve of the enpl oyees.

CERTI FH CATI ON

It is hereby certified that a maority of the valid
votes has been cast for the ULhited FarmWrkers of Amrerica,

21 ARB No. 9 -3-



AFL-A O and that, pursuant to Labor Gode section 1156, the said | abor
organi zation is the exclusive representative of all agricultural

enpl oyees of VONMFarns in the Sate of Galifornia for purpose of

col l ective bargai ning as defined in section 1155.2(a) concerni ng

enpl oyees' wages, hours and other terns and conditions of enpl oynent.
DATED  Qctober 18, 1995

MCHAE. B STKER Chai r nan

| VONNE RAMCS R CHARDSON  Menber

LINDA A FR G Menber

21 ARB No. 9 -4-



CASE SUMARY

VONM FARVE 21 ALRB No. 9
(URWY Case No. 95-RG4-SAL
Backgr ound.

Pursuant to a Petition for Certification filed by the Uhited Farm\Wrkers
of Anerica, AFL-Q O (UFWor Lhion) , the Regional Drector of the Salinas
Region of the Agricultural Labor Rel ations Board (ALRB or Board)
conducted a representation el ection anong all the agricultural enpl oyees
of VO\M Farns (Enpl oyer) on August 17, 1995. The tally of ballots

reveal ed the followng results: WW 332; No Lhion, 50, and 8 chal | enged
bal | ot s which were left unresol ved because they were not sufficient in
nunber to have affected the outcone of the el ection.

Thereafter, the Bmloyer tinely filed objections to the el ecti on whi ch
the Executive Secretary of the Board dismssed in their entirety because
they failed to establish conduct which established a prina facie show ng
that the el ection was not conducted properly or that there was m sconduct
which interfered wth enpl oyee free choi ce.

Boar d Deci si on

Won the filing by the Enpl oyer of a Request for Review of the Executive
Secretary's dismssal of objections, the Board consi dered the Enpl oyer's
subm ssions and concl uded that they failed to state grounds whi ch woul d
warrant an overruling by the Board of the Executive Secretary's
dismssal. Accordingly, the Board affirned the results of the el ection
and certified the UFWas the excl usive representative of all of the

Enpl oyer' s agricultural enployees in the Sate of Galifornia.



Sate of Galifornia
AR ALTURAL LABCR RELATI ONS BOARD

Estado de CGalifornia
GONSEJO OE RALAQ ONES OE TRABAJADCRES AAR AALAS

In the Matter of:
VO\M FAR\S,
| oyer,
and Bl oy Case No. 95-RG4-SAL
Caso Num
WINTED FARMWRKERS F AMBRCA AH-AQ
Petitioner.

CERTI F CATI ON GF REPRESENTATI VE
CERTI F CAQ ON DEL.  REPRESENTANTE

An election having been conducted in the above matter under the supervision of the Agricul tural
Labor Relations Board in accordance with the Rules and Regul ations of the Board; and it appearing from
the Tally of Ballots that a collective bargaining representati ve has been sel ected; and no petition
filed pursuant to Section 1156. 3(c) renai ni ng out st andi ng;

Habi endose conducido una eleccion en el asunto arriba citado bajo |a supervision del
Gonsej o de Rel aciones de Traba/adores Agricolas de acuerdo con las Reg/as y Regul aci ones
del (onsejo; y apareciendo por la Qienta de Votos que se ha sel ecci onado un representant e
de negoci aci on col ectiva; y que no se ha registrado (archivado) una peticion de acuerdo con
la Seccion J 156. 3(c) que queda pendi ente;

Pursuant to the authority vested in the undersigned by the Agricultural Labor Rel ations
Board, ITIS HEREBY (RIMHEBEDthat a majority of the valid ballots have been cast for

De acuerdo con la autoridad establ ecida en el suscribiente por el (onsej o de Rel aci ones
de Traba/adores Agricolas, por LA PRESENTE SE (ERTIH CA que la nayor/a de las bal otas
val i das han si do depositadas en favor de

Lhited FarmVWrkers of Anerica, AHL-A O

and that, pursuant to Section 1156 of the Agricultural Labor Relations Act, the said |abor
organi zation is the exclusive representative of all the enployees in the unit set forth
below found to be appropriate for the purposes of collective bargaining in respect to
rates of pay, wages, hours of enpl oynent, or other conditions of enpl oynent.

y que. de acuerdo con la Seccion 1156 del Acto de Rel aciones de Traba/adores Agricoal as,
di cha organi zaci on de trabaj adores es el representante excl usive de todos |os trabaf adores
en | a uni dad aqunnpl i cada, y se ha deternminado que es apropl ada con el fin de Ilevar a cabo
negoci aci on col ectiva con respecto al salario, las horas de trabajo, y otras condici ones de
enpl eo.

INT: Al the agricultural enployees of VOMFarns in the Sate of Galifornia
UN DAD

Sgned at  Sacranento n behal f of
AR OLLTURAL LABCR RELATI ONS BOARD

n the 18" day of Qct ober 1995
F rnado en _ De parte del
En el dia de 19 QONSEJO CE RALAQ ONES CE TRABAJADCORES AR OAS

Are 1o Q/Wﬁw

J. ANTON O BARBCHA
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STATE - CALIFCRN A

AR ALTURAL LABCR RELATIONS BOARD

In the Matter of:

VOWM FARVS, Gase Nb. 95-RG4-SAL

Enpl oyer,

NOT CE GF D SM SGAL

CF BELECTI ON GBIECTI ONS;
NOT CE GF CPPCRTIN TY

TO H LE REQUEST FCR REM EW

and

WN TED FARM WRKERS CF
AVER CA, AFL-AQ

Petiti oner.

N N N N N N N N N N N N N

PLEASE TAKE NOTICE that, pursuant to Labor (ode

section 1156.3 (c) and Title 8, CGalifornia Code of Regul ations
section 20365, the Ewployer's tinely filed objections to the
representation el ection in the above-captioned natter fail to
establish prima facie evidence of substantial and nateri al
factual issues which would serve to indicate that the el ection
conducted by the Agricultural Labor Relations Board ALRB or
Board) on August 17, 1995 was not conducted properly or that
there was preel ecti on msconduct which interfered wth enpl oyee
free choice and affected the results of the el ection.

(Lindel eaf v. Agricultural Labor Relations Bd. (1986) 41 Cal.3d
861 [226 Cal.Rotr. 119]; J.RNorton . (1979) 26 Cal.3d 1 [160
Gal . Rotr.710] .) Accordingly, since the objections do not

establ i sh conduct which is such that, by an objective standard,
woul d warrant the setting aside of the election, all of the

objections are hereby O SMSSED for the reasons di scussed bel ow
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BIECTIONS NOB 1. 2. 3 and 4. alleging that

representatives of the petitioning union, Uhited FarmWWrkers of
Arerica, AFL-AQO (WWor Whion), took access to the Enpl oyer's
premses one day preceding its filing of the requisite Notice of
Intent to Take Access (NA descri bed bel ow) and thereafter
followng the filing of such a Notice continued to violate the
tine and nanner provisions of the Board s access regul ations
and, in addition, refused to identify thensel ves or vacate the
prem ses when so requested by the Enpl oyer. (Title 8, CGalifornia
Gode of Regul ations, section 20900, et seq.)

(bjection No. 1 states that early in the norning of
August 15, 1995, the day before the NAwas filed, two nanmed UFW
organi zers and other representatives of the Uhion, along wth 10
to 15 other individuals, took access to the Barcell os Ranch a
renai ned on the premses continuously for 30 hours. It is
alleged in (hjections Nos. 2 and 3 that, followng the filing of
the NA about 13 ULhion officials and/or organi zers took access
to Barcellos as well as two additional ranches on August 16 and
17 and failed to wear identification badges or otherw se
identify thensel ves. (bjection No. 4 describes the refusal of
the access takers to heed the Conpany's request to vacate the
pr em ses.

In support of the objections described above, Seven D

Nel son, the Enpl oyer's general nanager, declared that VO\M Far ns

produces strawberries on a portion of each of three ranches referenced

in the objections. Won arriving at the Barcell os Ranch on the norni ng

of August 15, Nelson found a
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group that had gathered in the GConpany's parking lot. Many of
those in attendance carried UFWflags. Nel son asked persons he
percei ved to be Uhion organizers to identify thensel ves, only

one did so. Later in the day, having ascertained that no NA had o
been filed, Nelson returned to Barcellos to ask the organi zers

to l eave. They refused and, al ong wth persons described by

Nel son as enpl oyee supporters, remai ned on the Barcell os Ranch

all night where they brought in portable toilets and lit fires.

Around noon the next day, after Nel son's repeated
requests to the organi zers, as well as others who were not

wlling to wrk, to renove thensel ves to the public roadway were
rebuffed, he called the Mnterey Gounty Sheriffs Departnent for
assi stance. Nelson further declared that the organi zers and/ or
others did not | eave the premses until Sheriff's deputies

warned themthat they were trespassi ng and brought in buses to

effectuate an arrest.

The Board' s regul ations cited by the Ewl oyer (i.e.,

various provisions of Title 8 Glifornia Code of Regul ati ons
section 20900, et seq.) provide that organizers are permtted
entry to an enployer's premses in order to neet wth enpl oyees
up to one hour prior to the start of work and one hour after

they have conpl eted work in places where enpl oyees nornal |y
gather at those tines. In addition, organi zers nay take m dday
access to the work site for up to one hour in order to neet wth
enpl oyees during either an established | unch period or during

the tine enpl oyees are actually taking lunch. (Cal. (ode Regs.,
3
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tit. 8, sec. 20900, et seq.)1 A Notice of Intent to Take
Access (the NA) nust be served on the Enployer and filed in the
appropriate Regional (fice before nonenpl oyee organi zers nay
take preel ection organi zati onal access to the work site prior to
the filing of a petition for certification. The UFWfiled the
NA on August 16, 1995, concurrently wth its filing of the
Petition for Certification in whichit alleged that the
enpl oyees were on strike and requested that the ALRB conduct an
expedited strike election pursuant to Labor Gode section
1156. 3(a)(4) . Any access taken prior to either the filing of
the NA or the petition for certification woul d be outside the
access regul ati on. 2

The Enpl oyer has denonstrated that, prior to the filing of
the NAas well as followng the filing of the certification petition,
the UTWt ook access whi ch exceeds the paraneters of the Board' s access
regul ati on. The gravanan of the situation here is that the excess access

descri bed by the

Nthough it is undisputed that the Enpl oyer's enpl oyees were on
strike on August 15, 1995, prior to the filing of the NA or the
certification petition, the DFWwoul d not have been entitled to
"strike access" as that termis defined in Bruce Church (1981) 7
ALRB No. 20 because such access is available only to | abor
organi zations certified by the Board fol | ow ng an ALRB conduct ed
el ection and, further, permts unions to communi cate wth

nonst ri ki ng enpl oyees during their md-day | unch break.

't does not appear fromthe Enpl oyer's objections and decl arat ory
support that enpl oyees were actually performng work or that the
Lhion representatives entered the fields to tal k to workers during
tinmes pertinent herein. Rather, it woul d appear that access, in the
nain, was confined to what the Enpl oyer has described as a "stagi ng"
area near a parking/office conpl ex.

4




STATE OF
CALIFARN A
STQ 113
ReV. 8. 721

35 30769

o > w N p

10

11
12
13
14
15
16
17

18

19

20

21
22

23

24

25

26

27

Enpl oyer is nore akin to activity on a picket |ine and/ or
trespass. The Ewloyer ultimately, and wth the concurrence of
the Sheriff, characterized the situation as one of trespass.

VWre the question to be limted to whet her the UFW
violated the right to take preel ection organi zati onal access
under the access rule, rather than participation in picket line
or other strike activity, the inevitabl e conclusion woul d be
that the Union violated the rule when it took access on August
15 wthout having first filed an NA and thereafter when it
remai ned on the Enployer's premses for upwards of 30 hours,

refusing to | eave upon request, and failing to require its
organizers to wear identification badges. Assumng, however,
for purposes of discussion, that the access in dispute herein
was sol el y organi zati onal access, the evidence nevert hel ess

woul d not sustain an objection calling for invalidation of the

el ection.

Prior decisions concerning allegations of violations
of the access rule denonstrate the Board's sensitivity to
violations of the access regul ation. However, the pivotal
inquiry in all such cases is whether the regul ation was viol ated

in a nmanner which, by an objective standard, woul d conpron se

the enpl oyees' ability freely to choose or to reject union
representation. In all such cases, the Board strives to bal ance
the right of enployees to receive infornation in order that they
be able to cast an inforned vote and the right of enployers to
conti nue operations and nai ntain order in the work pl ace.

As the Board explained in KK Ito Farns (1976) 2 ALRB No. 51,
5




sl.op at p. 7:

Wile the access regulationis stated in terns of
defining ri %hts of enpl oyees under Labor Gode section
1152 and therefore acts as a limtation on enpl oyer
conduct, we think that the clear inport of its

speci fi cation of tines for access and nunbers of

organi zers is that it is alimtation on union conduct as
well. W do not find, however, that any interference by

an enpl oyer wth the full est exercise of the right of
access gr anted by the regul ati on nor anx access taken

b%/ a | abor organi zat| on whi ch exceeds the limtations of
the access regulation per se constitutes m sconduct
affecting the results of the election and thus warranting
the setting aside of the el ection. Instead, allegations of
violations of the access reqgul ation by either an enpl oyer
or a labor organization wll be assessed i n each case to

© 00 N o o M w N R

10 determne whether it is of such character as to affect the
enpl oyees' free choi ce of a collective bargai ni ng

11 representati ve.

12 |Smlarly, in Frudden Enterprises, Inc. (1981) 7 ALRB No. 22,

e T = v e
0o N O o1 b w

the Board found that the union had failed to properly file an NA
and, in addition, organi zers who did not wear identification
badges took access to the work site at tines and in nunbers
out side the access regulation, including organizing while
enpl oyees actual ly were working, and engaged in disruptive

conduct. The Board adopted the recomendati on of the

19 | Investigative Hearing Examner that notw thstandi ng proven

20 | violations of the access rule as well as certain incidents of
21 | viol ence which occurred during periods of excess access, the
22 | incidents did not warrant the setting aside of the election
23 | because they were not of such character as woul d affect the
24 | outcone of the election. (See, e.g., Georae Arakelian Farns.
25| Inc. (1978) 4 ARB Nb. 6.) In Lindeleaf v. Agricultural Labor
26 | Relations Board, supra. 41 Cal.3d 861, the court rejected the
27 | enployer's argunent that there should be a per se rul e of
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setting aside elections on grounds of a union's violations of
the access rule. Were, as here, an enployer alleges only that
a uni on took excess access w thout having shown prinma facie
that, in that process, there was coerci ve conduct whi ch woul d
tend to create fear or have other coercive inpact which woul d
affect voting, the objection does not establish grounds for
setting aside the el ection.

(BIECTION NQ 5. alleging that Uhion representatives

used coercive tactics in order to bl ock the Conpany's attenpt to
per suade enpl oyees to return to work. As Nel son decl ared, while
inthe conpany of a |abor consultant retai ned by VUN\Mon t he
norni ng of August 16, 1995, he tried several tines to persuade
enpl oyees to return to work, even offering to increase wages and
benefits. Fnally, a group of an estinmated 50 to 70 enpl oyees
accepted Nel son's offer and proceeded to followhim into the
fields. They were net by two uPworgani zers and two ot her persons,
possi bly al so Uhion representatives, who exhorted the

enpl oyees to hold out for a contract before resumng work.

There is no show ng that the Uhion prevented the

enpl oyees fromresumng work by threateni ng viol ence, or
engaging in actual violence, or using physical force to restrain
them The record nerely reflects that the enpl oyees were
nonentarily detai ned and were subjected to two nessages, one
| fromthe Enpl oyer and the other fromthe Lhion and ultinately
| may have chosen to listen to one of them It is not clear
whet her or not they returned to work.
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(BIJECTIONS NOB. 6 and 7, which all ege, respectively

that by holding the election wthin 31 hours of the filing of

the Petition for Certification, Board agents failed to give the

Enpl oyer sufficient tine to prepare an accurate roster of its

enpl oyees nanes

and addresses or to neet wth its enpl oyees

prior to the election.

Wienever the Regional Orector determnes that a

najority of the

strike at the

Labor Code section 1156.3(a) i nposes an obligation to attenpt to hol d

agricultural enpl oyees of an enpl oyer are on

tine a petition for certification is filed,

the election wthin 48 hours. For that reason, by virtue of

Title 8, CGalifornia CGode of Regul ati ons section 20377 (c), the

Board has authorized its Regional Drectors to establish

procedures for expediting the recei pt of information necessary

to investigate the petition and, by its express terns, to

shorten the tine

al lowed for the enpl oyer's response to the

petition and submssion of enpl oyees' names and addresses. The

fact that the enpl oyees were on strike is not disputed.

Ther e

is no show ng that the Regional DO rector

exceeded his authority or abused his discretion either in

setting the tine

of the election or attenpting to expedite

recei pt of the Enployer's list of enpl oyee nanes and

addresses.® The

Enpl oyer's inplied assertion of prejudice

%t is statutorily mandated that enployers shall naintain

accurate and current lists of their enpl oyees names and
addresses and shall make such lists available to the ALRB upon
request. (Labor Gode Section 1157.3.) The statutory

| anguage contenplates that such lists wll be accurate and

aval lable at all

tines. Exhibits submtted by the Enpl oyer



suffered as a result of its abbreviated opportunity to canpai gn
|[during the expedited el ection process is unavailing as the
Legislature specifically rejected this argument in enacting the
provi sions of Labor Gode section 1156.3(a)(4). (Perez Packing

@. ,Inc. (1939) 15 ALRB Nb. 19; see, also, Mirranaka Farns

(1983) 9 AARB No. 20 [election held 23 hours followng filing of
petition for certification].)As expressed by the Investigative
Hearing Examner in Perez Packing, supra. 15 ALRB No. 19, "[t]he
|di sadvantage it conplains about during this period were inherent

© 0 N o o M w N P

inthe nature of the strike and in the nature of the

10
11 rel ati onshi p between enpl oyers and enpl oyees during a strike;
1 they do not derive fromanything the Regional DO rector did. "
13

Inthe final analysis, "[t]he test is not whether
14 |opti numpractices were fol | oned, but whether on all the facts

15 |[the nmanner in which the el ection was held rai ses a reasonabl e

16 [doubt as to its validity." NRBv. ARA Services. Inc.

17 [(3d dr. 93) 717 F.2d 57, 69 [114 LRV 2377]. )*

18
19 In sum the Enpl oyer has failed to establish either
- that (1) the Uhion engaged i n obj ectionabl e conduct whi ch woul d
tend to interfere wth enpl oyee free choi ce sufficient to affect
21 . : :
the results of the electionor (2) that the Regional Drector
22 exceeded his authority or otherw se abused his discretionin
23
24

reflect that the Regional Drector granted tw extensions of the initial tine
25 |table subnitted to the Enpl oyer. The Enpl oyer has not nade any showing that
26 |[it was unable to prepare its response wthin the second extension.

“The Enpl oyer' s conpl ai nts about the timng of the election are
27 |expressed in conclusionary terns with no declaratory support.

CGART PAFER
STATE OF

CALFRN A
STO 113
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setting the tinmes for the el ection and the recei pt of el ection
rel ated i nformation.

PLEASE TAKE FURTHER NOT CE that pursuant to Title 8,
Galifornia Gode of Regul ations, section 20393 (a) , the Enpl oyer
nay file a request for review of the Executive Secretary's
O smssal of the Enpl oyer's (bjections Petition wth the Board

by Septenber 12, 1995.°

DATED Sept enber 5, 1995

QL) pip B N

J. ANTON O BARBCEAT
Executive Secretary, ALRB

*The five-day filing period is cal cul ated i n accordance wth

the provisions of Title 8 GCalifornia CGode of Regul ati ons,
section 20170, which excl udes interveni ng Sat urdays, Sundays
and holidays. Al parties nust be served wth the request for
review in accordance wth Title 8, California Gode of

Regul ations, section 20166.

10
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